STATUTES OF THE REPUBLIC OF SOUTH AFRICA-ACCOUNTANTS AND AUDITORS

AUDITING PROFESSION ACT
NO. 26 OF 2005

[ASSENTED TO 12 JANUARY, 2006] [IPATE OF COMMENCEMENT: 1 APRIL, 2006]

(English text signed by the President)

I This Act has been updated to Government Gazerie 18889 dated 17 Junc, 2015. |

as amended by

Auditing Profession Amendment Act, No. 2 02015

ACT

To provide for the establishment ol the Independent Regulatory Board for Auditors; to
provide for the education, training and professional development of registered auditors
and registered candidate auditors; to provide for the accreditation of professional bodies;
to provide for the registration of auditors and candidate auditors; to regulate the conduct
of registered auditors and registered candidate auditors; to repeal an Act; and to provide
for matters connected therewith.

|Long Titte substizted by s, 13 of Act No. 2 of 2015.]

BE IT ENACTIED by the Parliament of the Republic of South Africa, as follows:—
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CHAPTER 1
INTERPRETATION AND OBJECTS OF ACT

1. Definitions.—In this Act, unless the context indicates otherwise—

“accreditation” means the status afforded to a protessional body in accordance wiih Part |
of Chapter 111, which status may be granted in full or in part;

“appropriate regulator”, in relation to any enfity, means any nalional government de-
partmemt, registrar, regulator, agency, authority, centre, board or similar institution estab-
lished, appointed, required or tasked in terms of any law to regulate, oversee or ensure com-
pliance with any legislation, regulation or licence, rule, direclive, notice or similar instru-
ment issued in terms of or in compliance with any legislation or regulation, as appears to the
Regulatory Board to be appropriate in relation to the entity;

“audit” means the examination of, in accordance with prescribed or applicable auditing
standards—

(@)

(Essue No 50)

financial statements with the objective of expressing an opinion as to their fair-
ness or compliance with an identified financial reporting framework and any

applicable stalutory requirements; or
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(h)  financial and other information, prepared in accordance with suitable criteria,
with the objective of expressing an opinion on the financial and other infor-
mation;

“auditing pronouncements” means those standards, practice statements, guidelines and
circulars developed, adopted, issued or prescribed by the Regulatory Board which a regis-
tered auditor must comply with in the performance of an audii; “Auditor-General” has the
meaning assigned in section 1 of the Public Audit Act, 2004 (Act No. 25 of 2004);

“client” means the person for whom a registered auditor is performing or has performed
an audit;

“company” has the meaning assigned to it in the Companies Act, 2008 {Act No. 71 of
2008);
[Befinition of “company” substituted by s. 1 {a) of Act No. 2 of 20i5.]

“delegation”, in relation to a duty, includes an instruction or request to perform or to as-
sist in performing the duty;

“ensure” means Lo {ake all reasonably necessary and expedient sieps in order fo achieve
the purpose, objeclive or intention of this Act or a provision of this Act;

“firm” means a parinership, company or sole proprictor referred to in section 40;

“improper conduet” means any non-compliance with this Act or any rules prescribed in
terms of this Act or any conduct prescribed as constituting improper conduct;

“management board”, in relation Lo an entity which is a company, means the board of
directors of the company and, in relation 1o any other entity, means the body or individual
responsible for the management of the business of the entity;

“Minister” means the Minister of Finance;

“grgan of state” has (he meaning assigned to it in section 239 of the Constitution of the
Republic of South Africa, 1996,

“prescribe” means prescribe by notice in the Gazette, and “prescribed” and “prescribing”
have corresponding meanings;

“professional body” means a body of, or represeniing—
{a) registered audilors and registered candidate auditors; or
(&)  accountants, registered auditors and registered candidate auditors;
[Definition of “professional body” substituted by s. 1 (5) of Act No, 2 of 2015.]

“public accountant” means any person who is engaged in public practice;

“public practice” means the practice of a registered auditor who places professional ser-
vices at the disposal of the public for reward, and “practice”™ has a similar meaning;

“Public Accountants’ and Auditors’ Board™ means the board established under the
Public Accountants’ and Auditors® Act, 1951 {Act 51 of 1951) and which continues lo exist
under section 2 of the Public Accountants’ and Auditors’ Act, 1991 (Act No. 80 of 1991);

“Public Finance Management Act” means the Public Finance Management Act, 1999
{Aci No. 1 of 1999);

“publish” means to publish in the Gazette or in any official publication or official website
of the Regulatory Board dealing with the auditing profession and distributed or circulated on
a national basis to members of that profession, and “publishing” and “published” have corre-
sponding meanings;

“registered anditor” means an individual or finn registered as an auditor with the Regu-
latory Board,
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“pegistered candidate auditor” means an individual who has obtained a professional ac-
countant designation from an accredited professional body, who is registered as a candidate
auditor with the Regulatory Board and who is serving under the supervision of a registered
auditor;

| Definition of “registered candidate auditor” inserted by s. | (¢} of Act No. 2 0f 2015]

“Regulatory Board” means the Independent Regulatory Board for Auditors established
by section 3;

“reportable irregularity” means any unlawful act or omission commitied by any person
responsible for the management of an entity, which—

() has caused or is likely to cause malerial financial loss to the entity or to any
partner, member, shareholder, credilor or investor of the entity in respect of his,
her or its dealings with that entity; or

(B)y s fraudulent or amounts to thefl; or

(¢) represents a material breach of any fiduciary duty owed by such person to (he
entily or any partner, member, shareholder, creditor or investor of the enlity un-
der any law applying to the entity or the conduct or management thereof;

“rule” means a rule prescribed by the Regulatory Board under section 10;
“third party” means any person other than a client; and
“this Act” includes an regulations promulgated under section 55;

“training contract” means a written (raining contract entered into in the prescribed form
and registered with the Regulatory Board whereby a prospective registered auditor is duly
bound to serve a regisiered auditor for a specified period and is entitled to receive training in
the practice and profession of a registered auditor.

2. Objects of Act.——The objects of this Act are—

(@) to protect the public in the Republic by regulating audits performed by regis-
tered auditors,

{by to provide for the establishiment of an Independent Regulatory Board for Audi-
tors;

{c) to improve the development and maintenance of intemationally comparable
ethical standards and auditing standards for auditors that promote investment
and as a consequence employment in the Republic;

{d) 1o set out measures lo advance the implementation of appropriate standards of
competence and good ethics in the auditing profession; and
{¢) to provide for procedures for disciplinary action in respect of improper conduct.
CHAPTER I
INDEPENDENT REGULATORY BOARD FOR AUDITORS

Part 1
Establishment and legal status of Regulatory Board

3. Establishment and legat status.—(1) The Independent Regulatory Board for Audi-
lors is hereby established, and—

{a) 1% a juristic person; and
{b) must exercise its functions in accordance with this Act and any other relevant
faw.

(2) The Regulatory Board is subject to the Constitution and the law, specifically, the
Public Finance Management Act.

Part 2
Functions of Regulatory Board

4. General functions,—{1) The Regulatory Board must, in addition to its other func-
tions provided for in this Act—
() take steps to promote the integrity of the auditing profession, including—
(1) investigating alleged improper conduct,

{Issuc No 5 175



STATUTES OF THE REPUBLIC OF SOUTH AFRICA-ACCOUNTANTS AND AUDITORS

ss.4—-6

(b)
{c)
(d)
(e)

Auditing Profession Act, No. 26 of 2005 ss.4-6

(ii) conducting disciplinary hearings;

(iil) imposing sanctions for improper conduct; and

(iv) conducting practice reviews or inspections;

take sieps it considers necessary to protect the public in their dealings with reg-
istered auditors;

prescribe standards of professional competence, ethics and conduct of registered
auditors;

encourage education in connection with, and research into, any matter affecting
the auditing profession; and

prescribe auditing standards.

{2) The Regulatory Board may—

(a)
(b)
(c)
()

participate in the activities of international bodies whose main purpose is to de-
velop and set auditing standards and to promote the auditing profession;

publish a journal or any other publication, and issue newsletters and circulars
containing information and guidelines relating to the auditing profession;
cooperate with international regulators in respect of matters relating to audits
and audtiors; and

take any measures it considers necessary for the proper performance and exer-
cise of its functions or dulies or to achieve the objects of this Act.

5. Functions with regard to accreditation of professional bodies.—The Regulatory
Board must, subject to this Act—

(@)
(b)

()
@

(e)

prescribe minimum requirements for acereditation of professional bodies in ad-
dition o those provided for in this Act;

consider and decide on any application for accreditation and grant such accredi-
tation in fuli or in part;

prescribe the period of validity of the accreditation;

keep a register of accredited professional bodies and decide on—
(i) the register to be kept;

(i1) the maintenance of the register; and

(iii) the reviewing of the register and the manner in which alterations thereto
may be effected; and

terminate the accreditation of professional bodies in accordance with this Act,

6. Functions with regard to registration of auditors and candidate auditors.—The
Regulatory Board must, subject to this Act—

G

(b)
()
(d)

(e)

(Essue No 50)

prescribe minimum qualifications, competency standards and requirements for
regisiration of auditors and candidate auditors in addition to those provided for
in this Act;

consider and decide on any applications for registration of auditors and candi-
date auditors;

prescribe the period of validity of the registration of a registered auditor and a
registered candidate auditor;

keep registers of registered auditors and registered candidate auditors and decide
on—
(i) the registers to be kept;
(it} the maintenance of the registers; and
(1ii) the reviewing of the registers and the manner in which alierations thereto
may be effected;

ensure that the registers of registered auditors and registered candidate auditors
are at all reasonable times open to inspection by any member of the public;
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(i terminate the registration of registered auditors and registered candidate auditors
in accordance with this Act; and
{¢) prescribe minimum requirements for the renewal of registration and re-
registration of registered auditors and registered candidate auditors.
5. 6 substimted by s. 2 of Act No. 2 of 2015 ]

7. Functions with regard to education, training and professional development.—
(1} The Regulatory Board must—

{ay  either in full or in part, recoguise or withdraw the recognition of the educational
qualifications or programmes or continued education, training and professional
development progranumes in the auditing profession of educational institutions
and accredited professional bodies;

(b)  recognise or withdraw the recognition of any accredited professional body to
conduct any qualifying examination contemplated in section 37 or conduct any
such examination for the purposes of section 37;

{c) prescribe requirements for and conditions relating to and the nature and extenl
of continued education, training and professional development;

{d) prescribe training requirements, including, but not limited to, the period of train-
ing and the form for training contracts;

{e) approve and register training comfracts enlered into by prospective regisiered
auditors;

{f  prescribe competency requirements; and

{g) either conditionally or unconditionally, recognise or withdraw the recognition of
registered auditors as training officers.

2) The Regulatory Board may—

g Y Y

{a) establish mechanisms for registered audilors lo gain recognition of their qualifi-
cations and professional status in other countries;

(b} enter into an agreement with any person or body of persons, within or outside
the Republic, with regard to the recognition of any examination or qualification
for the purposes of this Act; ‘

{¢)  establish and administer an education fund for the purpose of education, train-

ing, professional development and continued education, training and professional
development of registered auditors and students in the auditing profession; and

{dy give advice to, render assistance to, consult with or interact with any organ of
slate, statutory body, educational institution, professional body or examining
body with regard to educational facilities for and the education, training and
professional development of registered auditors and prospective registered audi-
tors.

(3} (a) The Regulatory Board musi, prior to withdrawing of recognition referred to in
subsection (1) (@) or (&), give notice in wriling to the educational institution or accredited pro-
fessional body concerned of ifs intention to withdraw and the reasons on which it is based, and
must afford the educational institution or accredited professional body a period of not less than
21 days and not more than 30 days in which to submit grounds for not proceeding with with-
drawal.

() If the Regulatory Board considers that withdrawal of recognition would not be in
the best interests of the public, the auditing profession or the members of an accredited profes-
sional body, it may extend the recognilion of the educational institution or accrediled profes-
sional body concerned on such conditions as it considers appropriate.

{c}) The Regulalory Board must publish the withdrawal of recognition in terms of
this subsection.
8. Functions with regard to fees and charges.—(1) The Regulatory Board must pre-
scribe—
{a)  accredifation, registration, registration renewal and re-registration fees;
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(b}  annual fees, or a portion thereof in respect of a part of a year;
{c} the date on which any fee is payable; and

{(d)  the fees payable in respect of any examination referred to in section 37, con-
ducted by an accredited professional body or the Regulatory Board.

(2) The Regulatory Board may prescribe—

(@) any fees payable for the purposes of the education fund referred 1o in sec-
tion 7 (2);

(b}  fees payable for an inspection or review underlaken by the Regulatory Board in
terms of section 47; and

(¢)  fees payable for any other service rendered by the Regulatory Board.

(3) The Regulatory Board may grant exemption from payment of any fees referred to in
subsection (1) or (2),

Part 3
Powers of Regulatory Board

9. General powers.—The Regulatory Board may—

(a)  determine its own staff establishment and may appoint a chief executive officer
and employees in posts on the staff establishment on such conditions, including
the payment of remuneration and allowances, as it may determine;

(b) in consultation with the Minister, determine the remuneration and allowances
payable to its members or the members of any committee of the Regulatory
Board;

{c) collect fees and invest funds;
(d)  borrow or raise money in accordance with the Public Finance Management Acl;

(e)  with a view to the promotion of any matter relating to the auditing profession,
gramd bursaries or loans to prospective registered auditors;

{/  finance any publications;

(g)  acquire, hire, maintain, let, sell or otherwise dispose of movable or immovable
property for the effective performance and exercise of is functions, duties or
powers;

(#)  decide upon the manner in which agreements must be entered into;

(i) obtain the services of any person, including any organ of state or institution, to
perform any specific act or function;

(/) determine where its head office must be situated;

(k)  confer with any organ of state;

(/)  open and operate ils own bank accounts;

(m)  ensure that adequate risk management and internal control practices are in place;
(m)  perform legal acts, or insiitute or defend any legal action in its own name; and

(0)  do anything that is incidental to the exercise of any of its funclions or powers,

10. Powers to make rules.—(1) The Regulatory Board may, by notice in the Gazefte,
prescribe rules with regard to—

(@)  any maiter that is required or permitted to be prescribed in terms of this Act; and

(b)  any other malter for the better execution of this Act or a function or power pro-
vided for in this Act,
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(2) (a) Before the Regulatory Board prescribes any rule under this section, it must pub-
lish a draft of the proposed rule in the Gazerte together with a notice calling on the public to
comment in writing within a period stated in the notice, which period may not be less than
30 days from the date of publication of the notice.

(b) If the Regulatory Board alters a draft rule because of any comment, it need not pub-
lish the alteration before prescribing the rule.

(3) The Regulatory Board may, if circumstances necessitate the immediate publication
of a rule, publish that rule without the consultation contemplated in subsection (2).

Part 4
Governance of Regulatory Board

11. Appointment of members of Regulatory Board.—(1) The Regulatory Board con-
sists of not less than six but not more than 10 non-executive members appointed by the Minis-
ter.

(2) The Minister must appoint competent persons, who must include registered audi-
tors, to effectively manage and guide the activities of the Regulatory Board, based on their
knowledge and experience.

(3) When making the appointments, the Minister must take into consideration, amongst
other factors—

(a) the need for transparency and representivity within the broader demographics of
the South African population;

(b) any nominations received in terms of subsection (5); and
(¢) the availability of persons to serve as members of the Regulatory Board.

(4) Disregarding any vacancy in its membership, not more than 40% of the members of
the Regulatory Board may be registered auditors.

(5) Before the Minister makes the appointments, the Regulatory Board must, by notice
in the Gazelte and in any national newspaper, invite nominations from members of the public.

(6) The Minister may appoint an alternate member for every member of the Regulatory
Board, and an alternate member may attend and take part in the proceedings at any meeting of
the Regulatory Board whenever the member for whom he or she has been appointed as an
alternate is absent from that meeting.

(7) The Regulatory Board, as soon as practicable after the appointment of its members,
must publish by notice in the Gazefte—

(a)  the name of every person appointed;
(b) the date from which the appointment takes effect; and
(c)  the period for which the appointment is made.

12. Term of office of members of Regulatory Board.—(1) A member of the Regula-
tory Board appointed in terms of section 11 holds office for such period, but not exceeding two
years, as the Minister may determine at the time of his or her appointment.

(2) A member of the Regulatory Board may be reappointed, but, subject to subsec-
tion (3), may not serve more than two consecutive terms of office.

(3) Despite subsections (1) and (2), the Minister may, by notice in the Gazette and after
consultation with the Regulatory Board, extend the period of office of all the members of the
Regulatory Board for a maximum period of 12 months.

(4) Despite subsection (1), the Minister may, by notice in the Gazette, afier consultation
with the Regulatory Board, terminate the period of office of a member of the Regulatory
Board—

(a) if the performance of the member is unsatisfactory;
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(b)  if the member, either through illness or for any other reason, is unable to per-
form the functions of office effectively; or

(¢)  if the member, whilst holding office, has failed to comply with or breached any
legislation regulating the conduct of members, including any applicable code of
conduct,

(5) Despite subsection (1), the Minister may, if the performance of the Regulatory
Board is unsatisfactory, terminate the period of office of all the members of the Regulatory
Board.

(6) («) In the event of the dismissal of all the members of the Regulatory Board, the
Minister may appoint persons to act as caretakers until competent persons are appointed in
terms of section 1 1.

(b) The Minister must appoint new members in terms of section 11 within three months
of the dismissal referred to in paragraph («).

13. Disqualification from membership and vacation of office.—(1) A person may not
be appointed as a member of the Regulatory Board if that person—

(a) isnota South African citizen;
(b) s not resident in the Republic;
(¢) isan unrehabilitated insolvent;

(d)  has been convicted of an offence in the Republic, other than an offence commit-
ted prior to 27 April 1994 associated with political objectives, and was sen-
tenced to imprisonment without an option of a fine or, in the case of fraud, to a
fine or imprisonment or both;

(¢)  subject to subsection (2), has been convicted of an offence in a foreign country
and was sentenced to imprisonment without an option of a fine or, in the case of
fraud, to a fine or imprisonment or both;

(/) has, as a result of improper conduct, been removed from an office of trust; or
()  has in terms of this Act been found guilty of improper conduct.

(2) For the purposes of subsection (1) (), the Minister must, as far as reasonably possi-
ble, take cognisance of the prevailing circumstances in a foreign country relating to a convic-
tion.

(3) The membership of a member of the Regulatory Board ceases if he or she—

(@)  becomes disqualified in terms of subsection (1) from being appointed as a
member of the Regulatory Board;

(b)  resigns by written notice addressed to the Regulatory Board;
(¢) s declared by the High Court to be of unsound mind or mentally disordered or
is detained under the Mental Health Act, 1973 (Act No. 18 of 1973);
(d)  has, without the leave of the Regulatory Board, been absent from more than two
consecutive meetings of the Regulatory Board; or
(e)  ceases to be permanently resident in the Republic.
(4) If a member of the Regulatory Board becomes disqualified on a ground mentioned
in subsection (1) or (3), such member ceases to be a member of the Regulatory Board from the
date of becoming disqualified.

(5) (a) If a member of the Regulatory Board dies or vacates his or her office before the
expiration of his or her term of office, the Minister must consider appointing a person to fill the
vacancy for the unexpired portion of the period for which that member was appointed.

(b) If the Minister appoints a person to fill the vacant seat, the appointment must be
made within 60 days from the date on which the vacancy occurred.

14. Chairperson and deputy chairperson.—(1) («) The Regulatory Board must elect
a chairperson and a deputy chairperson from among its members.
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(b) The chairperson and deputy chairperson each hold office for a period of two years
from the date of their appointment.

(2) If the chairperson is absent or for any reason unable to perform his or her functions
as chairperson, the deputy chairperson must act as chairperson, and while he or she so acts he
or she has all the powers and must perform all the duties of the chairperson.

(3) If both the chairperson and deputy chairperson are absent or for any reason unable
to preside at a Regulatory Board meeting, the members present must elect another member to
act as chairperson at that meeting and while he or she so acts has all the powers and must per-
form all the duties of the chairperson.

15. Meetings.—(1) The Regulatory Board meets as often as circumstances require, but
at least four times every year, at such time and place as the Regulatory Board may determine.

(2) The chairperson may at any time convene a special meeting of the Regulatory
Board at a time and place determined by the chairperson.

(3) Upon a written request signed by not less than three members of the Regulatory
Board, the chairperson must convene a special meeting of the Regulatory Board to be held
within three weeks after the receipt of the request, and the meeting must take place at a time
and place determined by the chairperson.

(4) A majority of the members of the Regulatory Board constitutes a quorum at a meeting.

(5) (a) Every member of the Regulatory Board, including the chairperson, has one
vote.

(b) In the event of an equality of votes, the chairperson of the meeting has a casting
vote in addition to his or her deliberative vote.

16. Decisions.—(1) A decision of the majority of members present at a duly constituted
meeting is a decision of the Regulatory Board.

(2) No decision taken by or act performed under the authority of the Regulatory Board
is invalid only by reason of—

(a) acasual vacancy on the Regulatory Board; or

(b) the fact that any person who was not entitled to sit as a member of the Regula-
tory Board participated in the meeting at the time the decision was taken or the
act was authorised, if the members who were present and acted at the time fol-
lowed the required procedure for decisions.

17. Duties of members.—The members of the Regulatory Board form the accounting
authority of the Regulatory Board within the meaning of the Public Finance Management Act
and must, in addition to the duties and responsibilities provided for in the Public Finance Man-
agement Act—

(a) provide effective, transparent, accountable and coherent corporate governance
and conduct effective oversight of the affairs of the Regulatory Board;

() comply with all applicable legislation and agreements;

(¢) communicate openly and promptly with the Minister, any ministerial representa-
tives, professional bodies and registered auditors;

(d)  deal with the Minister, any ministerial representatives, professional bodies, reg-
istered auditors and all other persons in good faith; and

(e) atall times act in accordance with the code of conduct for members of the Regu-
latory Board as may be prescribed by the Minister.

18. Chief executive officer.—(1) The chief executive officer is responsible for the day-
to-day management of the Regulatory Board and is accountable to the Regulatory Board.
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(2) The chief executive officer must enter into a performance agreement with the Regu-
latory Board on acceptance of his or her appointment.

19. Delegations.—(1) The Regulatory Board must develop a system of delegation that
will maximise administrative and operational efficiency and provide for adequate checks and
balances, and, in accordance with that system—

(@) may—

(i) in writing delegate appropriate powers, excluding the power to prescribe
rules to a committee, the chief executive officer, an employee or any mem-
ber of the Regulatory Board; and

(ii) assign any committee, the chief executive officer, any employee or member
of the Regulatory Board to perform any of its duties; and

(b)  in respect of sections 48, 49, 50 and 51, with due regard to the varying nature
and seriousness of matters arising from these sections, in writing delegate or as-
sign appropriate powers or duties, and oblige the investigating and disciplinary
committees to delegate or assign appropriate powers or duties to the chief
executive officer, any employee or any member of the Regulatory Board.

(2) A delegation or assignment in terms of subsection (1)—
(a) is subject to such limitations and conditions as the Regulatory Board may im-
pose;
(b)  may authorise subdelegation; and

(¢)  does not divest the Regulatory Board of the delegated power or the performance
of the assigned duty,

(3) The powers and duties of the investigating and disciplinary committees referred to
in sections 48, 49 and 50 are deemed delegated and assigned by the Regulatory Board to the
committees and are subject to this section.

(4) The Regulatory Board may confirm, vary or revoke any decision taken by a com-
mittee, the chief executive officer, a member of the Regulatory Board or an employee as a
result of a delegation or assignment in terms of subsection (1).

Part 5
Committees of Regulatory Board

20. Establishment of committees.—(1) The Regulatory Board, subject to subsection (2),
may establish committees to assist it in the performance of its functions and it may at any time
dissolve or reconstitute any such committee.

(2) The Regulatory Board must, at least, establish the following permanent committees:
(@) A committee for auditor ethics in accordance with section 21;
(b)  acommittee for auditing standards in accordance with section 22;
(¢)  an education, training and professional development committee;
(d) an inspection committee;
(e)  an investigating committee; and
(f)  adisciplinary committee.

(3) (a) A committee consists of as many members as the Regulatory Board considers
necessary.

(b) The Regulatory Board, subject to sections 21, 22 and 24 and taking into account,
amongst other factors, the need for transparency and representivity within the broader demo-
graphics of the South African population, may appoint any person as a member of a commitiee,
on such terms and conditions as the Regulatory Board may determine.
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{c¢) The Regulalory Board may lerminate the membership of a member of a commit-
tee if—
(i) the performance by the member of the powers and functions of that commiltee
is unsatisfactory;
(i1) the member, either through illness or for any other reason, is unable to perform
the functions of the commitiee effectively; or

(ii1) the member has failed to comply with or breached any legislation regulating the
conduct of members, including any applicable code of conduct.

(efy 1f the Regulatory Board does not designale a chairperson for a commillee, other
than a disciplinary commitiee, the committee may elect a chairperson from among ils mem-
bers.

{4y The Regulatory Board must provide funding to its commitiees in such a way that
the commitiees are able to perform their functions effectively.

(5) Seclions 15 and 16 relating to meetings and decisions of the Regulalory Board, re-
spectively, with the necessary changes apply in respect of any comumittee, except that the
commitiees must meet at feast four times a year.

21. Committee for auditor ethics.—(1) The commitlee for auditor ethics must consist
of at least the following members appointed by the Regulatory Board:

(¢} Three registered auditors;
(b)Y  three persons representing users of audits;

{¢) one person represenling an exchange which is the holder of a stock exchange
licence issued under the Securities Services Act, 2004 {Act No. 36 of 2604); and

(dy one advocate or attorney with at least 10 years’ experience in the practice of
law.
(2) The committee for auditor ethics must assist the Regulatory Board—

(a) to determine what constitutes improper conduct by registered auditors and regis-
tered candidate auditors by developing rules and guidelines for professional eth-
ics, including a code of professional conduct;

[Para. {a) amcnded by s. 3 of Act No. 2 of 2015.)
(&)  to interaci on any maltter relating to its functions and powers with professional
bodies and any other body or organ of state with an interest in the auditing pro-
fession; and

{¢) 1o provide advice lo registered auditors on matters of professional ethics and
conduct. '

22. Committee for auditing standards.—(1) The committee for auditing standards
musl consisi of at least the following members appointed by the Regulatory Board:

(ay  Five registered auditors;
{by  one person with experience of business;

{¢) an incumbent of the oftice of the Auditor-General, or a person nominated by
that incumbent;

(¢) an incumbent of the office of the Execulive Officer of the Financial Services
Board, or a person nominaied by that incumbent;

(¢}  one person with experience in the teaching of audiling at a university recognised
or established under the Higher Education Act, 1997 (Act No. 101 of 1997);

(/4  one person nominated by any stock exchange licensed under the Securities Ser-
vices Act, 2004 (Act No. 36 of 2004);

(g)  the Commissioner of the South African Revenue Services established in terms
of the South African Revenue Services Act, 1997 (Act No. 34 of 1997), or a
person nominated by the Commissioner; and
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(#)  an incumbent of the office of the Registrar of Banks, or a person nominated by
that incumbent.
(2) The committee for auditing standards must assist the Regulatory Board—
{¢) to develop, maintain, adopt, issue or prescribe auditing pronouncements;

(b)  to consider relevant inlernational changes by monitoring developments by other
auditing standard-setting bodies and sharing information where requested; and

{¢) 1o promote and ensure the relevance of auditing pronouncements by—
(i) considering the needs of users of audit reports;

(ii) liaising with (he other commiitees of the Repulatory Board on standards to
be maintained by registered auditors and by receiving feedback from such
committees on areas where auditing pronouncements are needed,

(iii) ensuring the greatest possible consistency between auditing pronounce-
menls and accepted international proncuncements; and

(iv) consulting with professional bodies on the direction and appropriateness of
auditing pronouncements,

(3) The committee for auditing standards may assist the Regulatory Board to influence
the nature of international auditing pronouncements by—
(a)  preparing comment on exposure drafts or discussion papers and replies to ques-
tionnaires prepared by the International Auditing and Assurance Standards
Board or a successor body; and
(#) nominating represenlatives to committees of the International Auditing and As-

surance Standards Board or a successor body when requested to do so by the
Regulatory Board,

23. Matters relating to appointment of members to committees for auditor ethics
and for auditing standards.—(1) When the need for an appointment to the commitlees for
auditor ethics or for auditing standards arises and the appointment depends on a nomination
referred to in section 22, the committees for auditor ethics or for auditing standards must pro-
vide the Regulatory Board with the name of the nominated person, the name of any nominated
alternate and any further relevant information, whereupon the Regulatory Board must in writ-
ing appoint the nominated persons within three months of receipl of the nominations.

{2) Where any person’s appointment to the committees for auditor ethics or for audit-
g standards is dependent on a nomination referred to in section 22, the Regulaiory Board may
make the duration of the appointment terminable on notice given by the nominating office-
helder to the Regulatory Board that the nominated person has left its employment.

(3) A member of the commitiees for auditor ethics or for auditing standards whose
lerm has expired continues to serve until a successor has been appointed.

24. Investigating “and Disciplinary committees.—(1) The investigating comumitice
must include individuals with significant legal experience.
(2) The disciplinary committee—
{¢)  must be chaired by a retired judge or senior advocate;

{#) 1nust consist of a majority of persons nof registered as auditors in terms of this
Act, but must include registered auditors; and

{c)  may include other suitably qualified persons.

Part 6
Funding and financial management of Regulatory Board

25. Funding.—The Regulatory Board is funded from-—
(@)  the collection of prescribed fees;
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(b) all other monies which may accrue to the Regulatory Board from any other legal
source, including sanctions imposed by the Regulatory Board; and

(¢) moneys appropriated for that purpose by Parliament.

26. Annual budget and strategic plan.—The annual budget and strategic plan of the
Regulatory Board must be submitted to the Minister in terms of the Public Finance Manage-
ment Act.

27. Financial management, financial statements and annual report.—The financial
management and the preparation and submission of financial statements and annual reports
must be in accordance with the Public Finance Management Act.

Part 7
National government oversight and executive authority

28. Executive authority.—(1) The Minister is the executive authority for the Regu-
latory Board in terms of the Public Finance Management Act and the Regulatory Board is
accountable to the Minister.

(2) The Minister must—

(a) ensure that the Regulatory Board complies with this Act, the Public Finance
Management Act and any other applicable legislation;

(b) ensure that the Regulatory Board is managed responsibly and transparently and
meets its contractual and other obligations;

(¢) establish and maintain clear channels of communication between him or her and
the Regulatory Board; and

(d) monitor and annually review the performance of the Regulatory Board.

29. Ministerial representatives.—(1) The Minister may designate officials of the Na-
tional Treasury as his or her representatives to the Regulatory Board.

(2) Ministerial representatives designated in terms of subsection (1) represent the Min-
ister as participating observers at meetings of the Regulatory Board.

(3) The Minister or his or her designated representative or representatives may at any
time call or convene a meeting of the Regulatory Board in order for the Regulatory Board to
give account for actions taken by it.

(4) (a) 4 ministerial representative must represent the Minister faithfully at meetings of
and with the Regulatory Board, without consideration of personal interest or gain, and must
keep the Minister informed of what transpired at meetings of the Regulatory Board.

(b) A ministerial representative must act in accordance with the instructions of the Min-
ister and may be reimbursed by the Minister for expenses in connection with his or her duties
as a ministerial representative, but may not receive any additional compensation or salary for
such duties.

30. Investigations.—(1) The Minister may at any time request the Regulatory Board to
investigate any matter at its own cost or against full or partial payment.

(2) The Minister, at any time, may investigate the affairs or financial position of the
Regulatory Board and may recover from the Regulatory Board reasonable costs incurred as a
result of an investigation.

31. Information.——The Regulatory Board must provide the Minister or his or her minis-
terial representative with access to any information as may be reasonably requested.
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CHAPTER 111
ACCREDITATION AND REGISTRATION

Part 1
Acereditation of professional bodies

32. Application for accreditation.—(1) A professional body must apply, on the pre-
scribed application form, to the Regulatory Board for accreditation in terms of Section 33 or 34.

(2) If the Regulatory Board is satisfied that the professional body complies with its
requirements for accreditation, it must grant the application on payment of the prescribed fee.

33. Requirements for accreditation.—In order to qualify for accreditation, a profes-
sional body must demonstrate, to the satisfaction of the Regulatory Board that—

(a) it complies with the prescribed requirements for professional development and
achievement of professional competence;

(b) it has appropriate mechanisms for ensuring that its members participate in con-
tinuing professional development as recognised or prescribed by the Regulatory
Board;

(¢) it has mechanisms (o ensure that its members are disciplined where appropriate;

(d) itis, and is likely to continue to be, financially and operationally viable for the
foreseeable future;

(e) it keeps a register of its members in the form prescribed by the Regulatory
Board;

(/) it has in place appropriate programmes and structures to ensure that it is actively
endeavouring to achieve the objective of being representative of all sectors of
the South African population; and

(g) it meets any other requirement prescribed by the Regulatory Board from time to
time.

34. Retaining accreditation.—In order to retain its accreditation, an accredited profes-
sional body must at least once a year at a time prescribed by the Regulatory Board, satisfy the
Regulatory Board in the prescribed manner that it continues to comply with the requirements
for accreditation listed in section 33.

35. Termination of accreditation.—(1) The accreditation of a professional body lapses
automatically if—

(a) it ceases to exist; or

(b) it fails to pay any prescribed fee or portion thereof within such period as may be
prescribed by the Regulatory Board.

(2) (@) The Regulatory Board, subject to subsection (3), must cancel the accreditation
by it of a professional body if that body ceases to comply with any requirement for accredita-
tion.

(b) The Regulatory Board must, prior to cancelling of accreditation, give notice in writ-
ing to the professional body concerned of its intention to cancel and the reasons on which it is
based, and must afford the professional body a period of not less than 21 days and not more
than 30 days in which to submit grounds for not proceeding with cancellation.

(¢) The Regulatory Board, pending the outcome of the process referred to in paragraph
(b), may suspend the accreditation of a professional body if it considers it in the best interests
of the public or the auditing profession and may make such alternative arrangements to
accommodate the needs of the members of such body during the period of suspension as it may
consider necessary,
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(&) 1t the Regulatory Board considers that cancellation of accreditation would not be
in the best interests of the public, the auditing profession or the members of a professional
body referred o in subsection (3), it may extend the accreditation of the professional body
concerned on such conditions as it considers appropriate.

(3) A professional body may by writlen nofice to the Regulatory Board renounce its
accreditation.

(4) (a) On the lermination of the accreditation of a professional body, the professional
body must inform all the registered audilors who were ils members al the time of the termina-
tion—

(1) of the termination of its accreditation; and

(i1) of their duty to provide the Regulatory Board with the written proof referred to
in section 36 (2).

(b} On the termination of the accreditation of a professional body, the Regulatory
Board must publish a notice informing all the registered audilors who were members of the
professional body at the time of the termination—

(i} of the termination of its accreditation; and

(ii) of their duty to provide the Regulatory Board with the written proof referred to
in sectton 36.

(5} A professional body which is no longer accredited is not relieved of any outstand-
ing financial obligation towards the Regulatory Board.

36. Effect of termination of accreditation on registered auditors and registered can-
didate anditors.—{1) The fact that the accreditation of a professional body has ended in terms
of section 35 does not affect the registration under this Act of any registered auditor or regis-
tered candidate auditor who was a member of the professional body at the time of the termina-
tion.

(2) Registered auditors or registered candidate auditors referred to in subsection (1)
who were members of the professional body referred to m subsection (1) must, within six
months of the termination of the accreditation of the professional body or within such other
period as may be prescribed by the Regulatory Board, provide written proof to the satistaction
of the Regulatory Board that they—

{¢)  have become members of another accredited professional body; or

()  have made arrangements for their continuing professional development as rec-
ognised or prescribed by the Regulatory Board.

(3} Where a registered auditor or registered candidate auditor referred to in subsec-
{ion (1) fails 10 comply with the requirements of subsection (2), the Regulatory Board, subject
to subsection (4), may cancel the registration of the registered auditor or registered candidate
auditor under this Act.

(4) The Regulatory Board must, prior to the cancelling of the registration of a regis-
tered auditor or registered candidate audilor, give nolice in wriling {o the registered auditor or
registered candidate auditor concerned of its intention to cancel and the reasons on which if is
based, and must afford the registered auditor or registered candidate auditor a period of not less
than 21 days and not more than 30 days in which to submit grounds for not proceeding to can-
cellation.

|S. 36 subsliluted by 5. 4 of Act No. 2 of 2015.]
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Part 2
Registration of individual auditors and firms

37. Registration of individuals as registered auditors and registered candidate audi-
tors.—(1} An individual must apply on the prescribed application form to the Regulatory
Board for registration as an auditor or a candidate auditor.

(2) If, after considering an application, the Regulatory Board is satisfied that the appi-
camt—

{a) has complied with the prescribed education, training and competency require-
ments for a registered auditor or registered candidate auditor;

(6)  has arranged for his or her continuing professional development if the applicant
is not a member of an accredited professional body;

(c} isresident within the Republic;
()  is a fit and proper person o practise the profession;

(¢} has met any additional requirements for regisiration as prescribed under sec-
tion 6, .

the Regulatory Board must, subject to subsections (3) and (5), register the applicant, enter the
applicant’s name in the applicable register and issue to the applicant a cerlificate of registration
on payment of the prescribed fee.

(3) The Regulatory Board may not register an individual as a registered auditor or reg-
istered candidate auditor if that individual—

{g) has at any time been removed from an oftice of trust because of misconduct
related {o a discharge of that office;

{b)  has been convicted, whether in the Republic or elsewhere, of thefi, fraud, for-
gery, uttering a forged document, perjury, an offence under the Prevention and
Combating of Corrupt Activities Act, 2004 (Act No, 12 of 2004), or any offence
involving dishonesty, other than thefl, fraud or forgery, committed prior to
27 April 1994 associated with political objectives, and has been sentenced to
imprisonment without the option of 4 fine or to a fine exceeding such an amount
as may be prescribed by the Minister;

(cy s for the time being declared by a competent couri to be of unsound mind or
unable Lo manage his or her own atfairs; or

()  is disqualified from registration under a sanction imposed under this Act.

{(4) For the purposes of subsection (3) (h), the Regulatory Board must take cognisance
of the prevailing circumstances in a foreign country relating to a conviction.

(5) The Regulatory Board may decline to register as a registered audilor or registered
candidate auditor an individual who is an unrehabilitated insolvent, has entered into a com-
promise with creditors, has applied for debt review or has been provisionally sequestrated.

[S. 37 substituted by s, 5 of Act No, 2 of 20135.]

38. Registration of firms as registered auditors.—(1) The only firms that may be-
coime registered auditois are—

(@)  partnerships of which all the partners are individuals who are themselves regis-
tered auditors;

{b)  sole proprietors where the proprietor is a registered auditor; and
{c) companies which comply with subsection (3).

{2) On applicalion by a firm which is a pariership fulfilling the conditions in subsec-
tion (1} (@) or a sole proprictor, on Lhe prescribed application form, the Regulatory Board must
register the firm as a registered auditor on paymeni of the prescribed fee.
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(3) The Regulalory Board must register a company as a registered auditor on the pay-
ment of the prescribed fee if—

{a) the company has a share capilal and its memorandum of incorporation provides
that its directors and past directors shall be Hable jointly and severally, logether
with the company, for its debts and liabilities contracted during their periods of
office;

[Para. (@} substitted by s. 6 (@) of Act No, 2 of 2015.]

(b)  only individuals who are registered auditors are shareholders of the company;

{¢)  every shareholder of the company is a director thereof, and every director is a
shareholder, except that—

{i} where a sharcholder of the company dies, the estate of the shareholder may
continue to hold the relevant shares for a period of six months as from the
date of ihe death or for such longer period as the Regulatory Board may
approve; or

{ii) where a shareholder of the company ceases to conform to any requirement
of paragraph (b), the shareholder may continue to hold the relevani shares
for a period of six months as from the date on which the shareholder ceases
50 to conform or for such longer period as the Regulatory Board may ap-
prove,

and provided that—

(aa) no voting rights aitach to any share contemplated in paragraph (¢} (i)
and (i); and

{bb) a shareholder mentioned in (hat paragraph does not act as a director
of the company or receive, directly or indirectly, any director’s fees
or remuneration or parlicipate in the income of or profils earned by
the company in its business; and

{d) the memorandum of incorporation of the company provides that—

(i} the company may, without confirmation by a court, purchase on such terms
as it may consider expedient any shares held in it and the shares purchased
are available for allotment in accordance with the company’s memorandum
of incorporation; and

{ii) despite any provision to the contrary in any other law, a member of the
company may not appoint a person who is not a member of the company to
attend, speak or vote on behalf of the member at any meeling of the com-
pany.

{Para. (d) substituted by s. 6 (5) of Act No. 2 ol 2015.]

{4) In its application to a company which is a registered audilor, section 8 (2} (¢} of the
Companies Act, 2008 (Act No. 71 of 2008), has effect,
| Sub-s. (4) substituted by s. 6 (¢} of Act No. 2 0f 2015.]

39. Termination of registration of registered auditors and registered candidate au-
ditors.—(1) Subject to subsection (3), the Regulatory Board must cancel the registration of
any registered auditor that is an mdividual or any registered candidate auditor, and—

(@)  who subsequent to registration becomes subject to any of the disqualifications
mentioned in section 37 (3);

(6)  whose registralion was made in error or on information subsequently proved to
be false; or

{c)  who prior to registration has been guilly of improper conduct because of which
the registered auditor or registered candidate auditor is, in the opinion of the
Regulatory Board not a fit and proper person to be registered.
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(2) Subject to subsection (3}, the Regulatory Board may cancel the registration of any
registered auditor that is an individual or any registered candidate auditor, and—

{a) whose estate is sequestrated or provisionally sequestrated or who enters into a
compromise with creditors or who has applied for debt review; or

(b) who ceases to be a member of an accredited professional body and does not
within six months of such cessation provide written proof to the satisfaction of
the Regulatory Board that such registered auditor or registered candidate auditor
has made arrangements for his or her continuing professional development.

{3) Prior lo cancelling a registration, the Regulatory Board must give notice in writing
to the registered auditor or registered candidate auditor concerned of its intention to cancel and
the reasons on which it is based, and afford the registered auditor or registered candidate audi-
tor a period of not less than 21 days and not more than 30 days in which to submit grounds for
not proceeding with cancellalion,

(4) The registration of a registered auditor that is a parinership, sole proprietor or com-
pany automatically fapses if' it no longer complies with section 38 (1).

(5) The registration of a registered auditor or registered candidate auditor automatically
lapses if such registered auditor or registered candidate auditor fails to pay a prescribed fee or
portion thereof within the period prescribed by the Regulatory Board.

{6) At the written request of a registered auditor or registered candidate auditor, the
Regulatory Board must remove the name of the registered auditor or registered candidate audi-
tor from the applicable register, but the removal does not affect any liability incurred by the
registered auditor or registered candidate auditor prior to the date of the removal.

{7) The fact that the registration of a registered auditor or registered candidate auditor
has been cancelled or removed does not prevent the Regulatory Board from instituting discipli-
nary proceedings for conducl committed prior (o the cancellation or removal.

(8) As scon as practicable after the registration of a registered auditor or registered
candidate auditor has been cancelled or removed the Regulatory Board must publish a notice of
the cancellation or removal, specifying the name of the registered auditor or registered candi-
date auditor.

{S. 39 substituted by s. 7 of Act No. 2 of 2015.]

40. Renewal of registration and re-registration.—(1) A registered auditor or regis-
tered candidate auditor must apply in the prescribed manner to the Regulatory Board for the
renewal of his or her registration.

[Sub-s. (i) ameaded by 5. § of Act No. 2 of 2015.]

(2) A registered auditor or registered candidate auditor whose regisiration was termi-
nated in terms of section 39 or cancelled in terms of section 51 (3) {a) (iv) may apply for re-
regisiration in the prescribed manner to the Regulatory Board.

[Sub-s. (2) amended by s. 8 of Act No. 2 0 2015.]

CHAPTER IV
CONDUCT BY AND LIABILITY OF REGISTERED AUDITORS

41. Practice.—(1) Only a registered auditor may engage in public practice or hold out
as an registered auditor in public practice or use the registered auditor description “public ac-
countant”, “certified public accountant”, “registered accountant and auditor”, “accountant and
auditor in public practice” or any other designation or description likely to create the impres-
sion of being a registered auditor in public praciice.

(2) (@) A person who is not registered in terins of this Act may not—
(i) perforin any audit;
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(i1) pretend to be, or in any manner hold or allow himself or herself to be held out
as, a person registered in terms of this Act;

(i1i) use the name of any registered auditor or any name or title referred to in subsec-
tion (1); or
{iv) perform any act indicating or calculated to lead persons to believe that he or she
is registered in terms of this Act.
(b) Paragraph (&) (i) may not be construed as prohibiting any individual from per-
forming an audit if such audil are performed in the service of or by order of and under the di-
rection, control, supervision of or in association with a registered auditor entitled to perform
the audit identified and who must assume responsibilily for any audit so performed.

(3) Nothing in this section prohibils—
{a) any person from using description “internal auditor” or “accountant”;
{(b) any member of a not-for-profit club, institution or association from acting as

audilor for that club, instilution or association if he or she receives no fee or
other consideration for such audit; or

(¢)  the Auditor-General from appointing any person who is not a registered auditor
to carry out on his on her behalf any audit which he or she is in terms of the
Public Audit Act, 2004 (Act No. 25 of 2004), required to undertake.

(4) Except with the consent of the Regulatory Board, a registered auditor may not
knowingly employ-—
(o) any person who is for the lime being suspended from public practice under any
provision of this Act; or
(hy any person who is no longer regislered as a registered auditor as a resull of the
termination of his or her registration in terms of section 39 (1) (c) or the cancel-
lation of his or her registration in terms of section 51 (3) (a) (iv); or

(¢) any person who applied for registration under section 37 (3), but whose applica-
tton the Regulatory Board declined.

(5) A registered auditor who is not in public praclice as an individual practitioner may
practise as a member of a firm only if, by virtue of section 490, the firm is itself a registered
auditor.

(6) A registered auditor may nol—

{@) practise under a firm name or title unless on every letlerhead bearing the firm
name or title there appears—
(1) the registered audilor’s present first names, or initials, and surname; or
(il) in the case of a partnership, at least the present first names, or initials, and
surnames of the managing partners or, if there are no managing partners, of
the active partners or, where such a letterhead is used only by a branch of-
fice of the parinership, at least the present first names, or inifials, and sur-
names of the managing partners at that branch office or, if there are no such
resident partners, of the partners assigned to that branch office; or

(iii) in the case of a company, the present first names, or initials, and surnames
of the directors;
| Sub-para. (iii) substitutcd by s. 9 {&) of Act No. 2 of 2015.]

(b}  sign any account, statement, report or other document which purporis to repre-
sent an audil performed by that registered auditor, unless the audit were per-
formed by that registered auditor, under the personal supervision or direction of
that registered auditor or by or under the personal supervision or directions of
that registered auditor and one or more of the partners, co-direclors or co-
members of the registered auditor, as the case may be, in accordance with pre-
scribed auditing standards;
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{c} perform audils unless adequate risk management practices and procedures are in
place;

(d) engage in public practice during any period in respect of which the registered
auditor has been suspended from public practice; or

(e)  share any profit derived from performing an audit with a person that is not a
registered auditor.

(7} The provistons of subsection (6) (b) do not apply in respect of an audit performed
by another registered auditor in a partially completed assignment which the previous registered
auditor was unable to complele as a resull of death, disability or other unforeseen cause not
under the control of the previous regisiered auditor, and which assignment the successor regis-
tered auditor 1s engaged to complete.

{(8) Nothing in subsection (6) (#) prevents any registered auditor from signing the firm
name or title under which the registered auditor practises.

[Sub-s. (9) deleted by s. 9 () of Act No. 2 of 2015.]

{10y In order to engage in public practice, a registered auditor must have paid all appli-
cable prescribed fees,

42. Compliance with rules.—All registered auditors or registered candidate auditors
must comply with rules prescribed by the Regulatory Board.

[S. 42 amended by s. 10 of Act No. 2 of 2015.]

43. Information to be furnished.—(1) Every firm that is a registered auditor must noti-
fy the Regulatory Board of any change in its name, composition or address not later than
30 days after the date on which the change takes place.

(2) Within 14 days of the receipt of a written request from any client for whom a regis-
tered auditor acts as auditor or person who proposes to appoint the registered auditor as iis au-
ditor, the registered auditor must furnish the following information:

(g)  Every finm’s name or title under which the registered auditor practises;

(b)  the place or places of business of all firms in which the registered auditor is in
public practice as a pariner, director or member;

(c)  the {ull names of all (if any) of the registered auditor’s partners, co-directors or
co-members; and

(d)  the registered audilor’s first names or initials, surname, ordinary business ad-
dress and ordinary residential address. '

(3) In subsection (2) and where, under that subseclion, a registered auditor is required
to supply information relating to a firm, the supply of the information in the name of the firm
must be a sufficient compliance with the obligation of the individual registered auditor.

44. Duties in relation to audit.—(1) {g) Where a registered auditor that is a firm is ap-
poinied by an entily to perform an audit, that firm must immediately after the appointment is
made, take a decision as to the individual registered auditor or registered auditors within the
firm that is responsible and accountable for that audit. '

(b) The first name and surmame of the individual registered auditor referred to in
paragraph (@) must be made available to the entity on taking of the decision and to the Regula-
tory Board on request.
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(2) The registered auditor may not, without such gualifications as may be appropriate
in the circumstances, express an opinion to the effect that any financial statement or any sup-
plementary information attached thereto which relates fo the entity—

(a)
(b)

fairly presents in all material respects the financial position of the entity and the
results of ils operations and cash flow; and

are properly prepared in all material aspects in accordance with the basis of the
accounting and financial reporting framework as disclosed in the relevant finan-
cial statements,

unless a registered auditor who is conducting the audit of an entity is satisfied about the criteria
specified in subsection (3).

(3) The criteria referred to in subsection (2) are—

(a)

)

{c)

()

{e)

(Issuc No 50)

that the registered auditor has carried out the audit free from any restrictions
whatsoever and in compliance, so far as applicable, with auditing pronounce-
ments relating to the conduct of the audit;

that the registered auditor has by means of such methods as are reasonably ap-
propriate having regard to the nature of the entity satisfied himself or herself of
the existence of all assets and Habilities shown on the financial statements;

that proper accounting records in at least one of the official languages of the
Republic have been kepl in connection with the entity in question so as to reflect
and explain all its transactions and record all its assets and liabilities correctly
and adequately;

that the registered auditor has obtained all information, vouchers and other doc-
uments which in the registered auditor’s opinion were necessary for the proper
performance of the registered auditor’s duties;

that the registered auditor has not had occasion, in the course of the audit or
otherwise during the period to which the auditing services relate, to send a re-
port to the Regulatory Board under section 45 relating 1o a reportable irregulari-
ty or that, if such a report was so sent, the registered auditor has been able, prior
to expressing the opinion referred to in subsection (1), to send (o the Regulatory
Board a notification under section 45 that the registered auditor has become sat-
istied that no reportable irregularity has taken place or is taking place;

continued on page 193
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()  that the registered auditor has complied with all laws relating to the audit of that
entity; and

(2) that the registered auditor is satisfied, as far as is reasonably practicable having
regard to the nature of the entity and of the audit carried out as to the fairness or
the correctness, as the case may be, of the financial statements.

(4) If a registered auditor or, where the registered auditor is a member of a firm, any
other member of that firm was responsible for keeping the books, records or accounts of an
entity, the registered auditor must, in reporting on anything in connection with the business or
financial affairs of the entity, indicate that the registered auditor or that other member of the
firm was responsible for keeping those accounting records.

(5) For the purpose of subsection (4), a person must not be regarded as responsible for
keeping the books, records or accounts of an entity by reason only of that person making clos-
ing entries, assisting with any adjusting entries or framing any financial statements or other
document from existing records.

(6) A registered auditor may not conduct the audit of any financial statements of an en-
tity, whether as an individual registered auditor or as a member of a firm, if, the registered
auditor has or had a conflict of interest in respect of that entity, as prescribed by the Regulatory
Board.

45. Duty to report on irregularities.—(1) (a) An individual registered auditor referred
to in section 44 (1) (&) of an entity that is satisfied or has reason to believe that a reportable
irregularity has taken place or is taking place in respect of that entity must, without delay, send
a written report to the Regulatory Board.

(b) The report must give particulars of the reportable irregularity referred to in subsec-
tion (1) (¢) and must include such other information and particulars as the registered auditor
considers appropriate.

(2) (a) The registered auditor must within three days of sending the report to the Regu-
latory Board notify the members of the management board of the entity in writing of the send-
ing of the report referred to in subsection (1) and the provisions of this section.

(b) A copy of the report to the Regulatory Board must accompany the notice.

(3) The registered auditor must as soon as reasonably possible but no later that 30 days
from the date on which the report referred to in subsection (1) was sent to the Regulatory
Board—

(a) take all reasonable measures to discuss the report referred to in subsection (1)
with the members of the management board of the entity;

(b) afford the members of the management board of the entity an opportunity to
make representations in respect of the report; and

(¢)  send another report to the Regulatory Board, which report must include—
P g Y
(i) a statement that the registered auditor is of the opinion that—
(aa) no reportable irregularity has taken place or is taking place; or

(bb) the suspected reportable irregularity is no longer taking place and that
adequate steps have been taken for the prevention or recovery of any
loss as a result thereof, if relevant; or

(cc) the reportable irregularity is continuing; and

(ii) detailed particulars and information supporting the statement referred to in
subparagraph (i).

(4) The Regulatory Board must as soon as possible after receipt of a report containing a
statement referred to in paragraph (b) (i) (cc) of subsection (3), notify any appropriate regulator
in writing of the details of the reportable irregularity to which the report relates and provide it
with a copy of the report.
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(5) For the purpose of the reports referred to in subsections (1) and (3), a registered
auditor may carry out such investigations as the registered auditor may consider necessary and,
in performing any duty referred to in the preceding provisions of this section, the registered
auditor must have regard to all the information which comes to the knowledge of the registered
auditor from any source.

(6) Where any entity is sequestrated or liquidated, whether provisionally or finally, and
a registered auditor referred to in section 44 (1) (@) at the time of the sequestration or liquida-
tion—

(a)  has sent or is about to send a report referred to in subsection (1) or (3), the report
must also be submitted to a provisional trustee or trustee, or a provisional liqui-
dator or liquidator, as the case may be, at the same time as the report is sent to
the Regulatory Board or as soon as reasonably possible after his or her appoint-
ment; or

(b)  has not sent a report referred to in subsection (1) or (3), and is requested by a
provisional trustee or trustee, or a provisional liquidator or liquidator, as the case
may be, to send a report, the registered auditor must as soon as reasonably pos-
sible—

(i) send the report together with a motivation as to why a report was not sent;
or

(i1) submit a notice that in the registered auditor’s opinion no report needed to
be submitted, together with a justification of the opinion.

46. Limitation of liability.—(1) (¢) The application of this section is limited to an au-
dit performed within the meaning of paragraph (&) of the definition of “audit™ in section (1).
(b) Despite section 44 (1) (a), for purposes of this section registered auditor means both
the individual registered auditor and the firm referred to in that section.

(2) In respect of any opinion expressed or report or statement made by a registered
auditor in the ordinary course of duties the registered auditor does not incur any liability to a
client or any third party, unless it is proved that the opinion was expressed, or the report or
statement made, maliciously, fraudulently or pursuant to a negligent performance of the regis-
tered auditor’s duties.

(3) Despite subsection (2), a registered auditor incurs liability to third parties who have
relied on an opinion, report or statement of that registered auditor for financial loss suffered as
a result of having relied thereon, only if it is proved that the opinion was expressed, or the
report or statement was made, pursuant to a negligent performance of the registered auditor’s
duties and the registered auditor—

(@)  knew, or could in the particular circumstances reasonably have been expected to
know, at the time when the negligence occurred in the performance of the duties
pursuant to which the opinion was expressed or the report or statement was
made—

(i) that the opinion, report or statement would be used by a client to induce the
third party to act or refrain from acting in some way or to enter into the
specific transaction into which the third party entered, or any other transac-
tion of a similar nature, with the client or any other person; or

(ii) that the third party would rely on the opinion, report or statement for the
purpose of acting or refraining from acting in some way or of entering into
the specific transaction into which the third party entered, or any other
transaction of a similar nature, with the client or any other person; or

(b)  inany way represented, at any time after the opinion was expressed or the report
or statement was made, to the third party that the opinion, report or statement
was correct, while at that time the registered auditor knew or could in the
particular circumstances reasonably have been expected to know that the third
party would rely on that representation for the purpose of acting or refrain-
ing from acting in some way or of entering into the specific transaction
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into which the third parly entered, or any other transaction of a similar nature, with the client or
any other person.

{4) Nothing in subsections (2) or (3) confers upon any person a right of action against a
registered auditor which, but for the provisions of those subsections, the person would not have
had.

(5) For the purposes of subsection (3) the fact that a registered auditor performed the
functions of a registered auditor is not in itself proof that the registered auditor could reasona-
bly have been expected to know that—

(¢} the client would act as contemplated in paragraph () (i) of that subsection; or

(b)  the third parly would act as contemplated in paragraph (a) (ii) or paragraph (b)
of that subsection.

{6) Subsections (2) or (3) do not affect any additional or other liability of a registered
audilor arising from—
{¢) & coniract between a third party and the registered auditor; or
(h)  any other statutory provision or the common law.

(7) A registered auditor may incur liability lo any partner, member, shareholder, credi-
tor or investor of an entity if the registered auditor fails to report a reportable irregularity in
accordance with section 435.

(8) A registered auditor may not through an agreement or in any other way limit or re-
duce the liability that such auditor may incur in terms of (his section.

CHAPTER V
ACCOUNTABILITY OF REGISTERED AUDITORS

47. Inspections.—(1) () The Regulatory Board, or any person authorised by it, may at
any time inspect or review the practice of a registered auditor and the effective implementation
of any training conlracts and may for these purposes inspect and make copies of any infor-
mation, including but not limited to any working papers, statements, cosrespondence, books or
other documents, in the possession or under the control of a registered auditor.

(h) Despite the generality of paragraph (a), the Regulatory Board, or any person au-
thorised by it, must at least every thiee years inspect or review the practice of a registered audi-
tor that audits a public company as defined in section 1 of the Companies Act, 2008 (Act
No. 71 of 2008).

[Para. (&) substituted by s. {1 of Act No. 2 0£2015.]

(2) The Regulatory Board may recover the costs of an inspection under this section
from the registered auditor concerned.

(3) A registered auditor must, at the request of the Regulatory Board or the person au-
thotised by it, produce any information, including but not limited to any working papers,
stalements, correspondence, books or other documents, and, subject to the provisions of the
Promotion of Access to Information Act, 2000 (Act No. 2 of 2000) or any other law, may not
refuse to produce such information even though the registered auditor is of the opinion that the
information contains confidential information about a client.

(4) A registered auditor who acts in good faith during an inspection of the public prac-
tice of the registered auditor and who produces information under subsection (3) may not be
held liable criminally or under civil law because of the production of the information.

(5) Subject to the Constitution and any other law, no person who is or was concerned
with the performance of any function under this section may disclose any information obtained
in the performance of that function excepl—

(@)  for the purpose of an investigation or a hearing under this Chapter;

(b) it the person of necessily supplies it in the performance of functions under this
Act;
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(¢)  when required to do so by order of a court of law;

() al the wrillen request of. and to, any appropriate regulator which requires it for
the institution, or an investigation with a view to the institution, of any discipli-
nary action or criminal prosecution: or

{e) at the written request of, and to, any appropriate inlernational regulator of audits
and auditors, that requires such for the purpose of inspection with the consenl of
the registered auditor.

(6) A registered auditor must annually submit to the Regulatory Board such infor-
mation or returns as may be requested by the Regulatory Board.

48, Investigation of charge of improper conduct.—(1) The Regulatory Board must re-
fer a matter brought against a registered to the investigating commitiee appoiled under sec-
tton 20 if the Regulatory Board—

(¢}  on reasonable grounds suspects that a registered auditor has committed an act
which may render him or her guilty of improper conduct; or

(/) is of the opinion that 4 complaint or allegation of improper conduct, whether
prescribed or not, which has been made against a registered auditor by any per-
son appears {o be justified.

{2) (o) If, in the course of any proceedings before any court of law, it appears o the
court (hat there is prima facie proof of improper conduct on the part of a registered auditor the
court must direct a copy of the record of the proceedings, or such part thereof as relates to that
conduct, to be sent to the Regulatory Board.

(b) Despite the provisions of any other law, whenever it appears to an approptiate
regulator that there is prima facie proof of improper conduct on the part of a registered auditor,
the official must forthwith send a report of that conduct to the Regulatory Board,

(¢) The Regulatory Board must refer o an investigating committee any record or re-
port received by il under this subsection.
(3) At the request of the Regulatory Board, (he investigating committee must—
(@) investigate the matter; and
(b) obtain evidence to determine whether or not in ifs opinion the registered auditor

concerned should be charged and. it so, recommend to the Regulatory Board the
charge or charges that may be preferred againsi that registered auditor.

(4) The invesiigaling commitlee may not question the registered auditor concerned un-
fess ihe investigating committee informs the registered auditor that he or she—

(@)  has the right to be assisted or represented by another person; and

{h) is not obliged to make any statement and that any statement made may be used
in evidence against the registered auditor.

(5) {a) In investigating a charge of improper conduct the investigating committee
may—

(i) require the registered audiior lo whom the charge relates or any other person to
produce to the committee any information, including but not limited to any
working papers, statements, correspondence, books or other documents, which
is in the possession or under the control of that registered auditor or other person
and which relates to the subject matter of the charge, including specifically, but
without limitation, any working papers of the registered auditor;

{if) inspect and, if the investigating commitiee considers it appropriate, retain any
such information for the purposes of its investigations; and

(ili) make copies of and take extracts from such information.

(b) The provisions of this subsection apply regardless of whether the registered audi-
tor is of the opinion that such information contains confidential information about a client.
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(6) Nothing in this section limits or affects the right of any professional body to take
disciplinary or other action against any of its members in accordance with its constitution and
rules.

(7) The investigating committee must, after the conclusion of the investigation, submit
a report stating its recommendations to the Regulatory Board regarding any matter referred to it
in terms of this section.

(8) The Regulatory Board and investigating committee must in exercising their powers
or performing their duties in terms of this section consider the delegation or assignment of such
powers and duties in accordance with section 19.

49. Charge of improper conduct—(1) The Regulatory Board must charge a registered
auditor with improper conduct if the investigating committee recommends that sufficient
grounds exist for a charge to be preferred against such a registered auditor.

(2) The Regulatory Board must furnish a charge sheet to the registered auditor con-
cerned by hand or registered mail.

(3) A charge sheet must inform the registered auditor charged—
(a) of the details and nature of the charge;
(h)  that the registered auditor, in writing, admit or deny the charge;

(c) that the registered auditor, together with the admission or denial, submit a writ-
ten explanation regarding the improper conduct with which charged; and

(d) of the period, which must be reasonable but may not exceed 60 days, within
which the plea in terms of paragraph (b) must be submitted to the Regulatory
Board.

(4) If a registered auditor charged admits guilt to the charge, the registered auditor is
considered to have been found guilty as charged.

(5) The Regulatory Board must on the expiry of the period referred to in subsection (3) (d)
refer the charge sheet and any plea received to the disciplinary committee to be dealt with in
accordance with section 50, or, where the registered auditor admitted is guilty to the charge, to
be dealt with in accordance with section 51.

(6) The acquittal or the conviction of a registered auditor by a court of law on a crimi-
nal charge is not a bar to proceedings against the registered auditor under this Act on a charge
of improper conduct, even if the facts stated in the charge of improper conduct would, if
proved, constitute the offence stated in the criminal charge on which the registered auditor was
acquitted or convicted or any other offence of which the registered auditor might have been
acquitted or convicted at the trial on the criminal charge.

50. Disciplinary hearing.—(1) A disciplinary hearing must be conducted by the disci-
plinary committee constituted in accordance with section 24.

(2) (a) The disciplinary committee, for the purposes of this section, must appoint a
person to present the charge to the disciplinary committee, which person may be a member of
the investigating committee.

(b) The disciplinary committee may at any time prior to or during the disciplinary hear-
ing terminate and replace a person referred to in paragraph (a), if the committee is of the opinion
that that person is not fulfilling the obligations.

(3) The disciplinary committee may at any time prior to the conclusion of a disciplinary
hearing amend the charge sheet or a charge on the grounds that an error exists in its formula-
tion or that a charge is not properly articulated in the original charge sheet.

(4) A hearing before the disciplinary committee is open to the public except where, in
the opinion of the chairperson of the disciplinary committee, any part of the hearing should be
held in camera.
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(5) (a) The disciplinary committee may, for the purposes of a hearing, subpoena any
person—
(i) who may be able to give material information concerning the subject of the
hearing; or
(if) who it suspects or believes has in his or her possession or custody or under such
person’s control any information, including but not limited to any working pa-
pers, statements, correspondence, books or other documents, which has any
bearing on the subject of the hearing, to appear before the disciplinary committee
at the time and place specified in the subpoena, to be questioned or to produce
any information, including but not limited to any working papers, statements,
correspondence, books or other documents.

(b) A subpoena issued in terms of paragraph (&) must—
(i) be in the prescribed form;
(ii) be signed by the chairperson of the disciplinary committee or, in that person’s
absence, by any member of the disciplinary committee; and
(iii) be served on the registered auditor concerned personally or by sending it by
registered mail.
(6) The disciplinary committee may retain any information, including but not limited to

any working papers, statements, correspondence, books or other documents produced in terms
of subsection (5), for the duration of the hearing.

(7) The chairperson of the disciplinary committee may call upon and administer an oath
to, or take an affirmation from, any witness at the hearing who was subpoenaed in terms of
subsection (5).

(8) At a hearing the registered auditor charged—
(a) (i) may be assisted or represented by another person in conducting the pro-
ceedings;
(ii) has the right to be heard;
(iii) may call witnesses;

(iv) may cross-examine any person called as a witness in support of the charge;
and

(v) may have access to documents produced in evidence; and

(b) (i) may admit at any time before the conclusion of the disciplinary hearing that
he or she is guilty of the charge despite the fact that he or she denied the
charge or failed to react in terms of section 49 (3) (b) or (¢); or

(ii) may, in the case where the person makes an admission in terms of subpara-
graph (i), be regarded as guilty of improper conduct as charged.

(9) The person referred to in subsection (2) may during a hearing—

(a) lead evidence and advance arguments in support of the charge and cross-
examine witnesses;

(b)  question any person who was subpoenaed in terms of subsection (5); or

(¢) call anyone to give evidence or to produce any information, including but not
limited to any working papers, statements, correspondence, books or other
documents in his or her possession or custody or under his or her control, which
such person suspects or believes to have a bearing on the subject of the hearing.

(10) (a) A witness who has been subpoenaed may not—

(i) without sufficient cause, fail to attend the hearing at the time and place speci-
fied in the subpoena;

(ii) refuse to be sworn in or to be affirmed as a witness;

(i) without sufficient cause, fail to answer fully and satisfactorily to the best of his
or her knowledge to all questions lawfully put to him or her; or
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(iv) fail (o produce any information, including but not limited to any working pa-
pers, statements, correspondence, books or other documents in his or her pos-
session or custody or under his or her control, which he or she has been required
to produce,

(b) A witness who has been subpoenaed must remain in attendance until excused by
the chairperson of the disciplinary committee from further attendance.

(c) A wilness who has been subpoenaed may request thal the names of the members
of the disciplinary commiltee be made available to him or her.

() The law relating fo privilege, as applicable to a wilness subpoenaed to give evi-
dence or to produce a book, document or object in a civil trial before a court of law may, with
the necessary changes, apply in relation to the examination of any information, including but
not limited to any working papers, statements, correspondence, books or other documents, or to
the production of such information to the disciplinary commitiee by any person called in terms
of this section as a wilness,

(¢) 4 witness may not, after having been sworn i or having been affirmed as a wit-
ness, give a false statement on any matter, knowing thal answer or statement to be false,

(/) A person may not prevent another person from complying with a subpoena or
from giving evidence or producing any information, including but not limited to any working
papers, statements, correspondence, books or other documents, which he or she is in terms of
this section required to give or produce.

(1T} The record of evidence which has a bearing on the charge before the disciplinary
committee, and which was presenfed before any committee which investigated an event or
conduct, is admissible without turther evidence being led if—

{«) therecord is accompanied by a certificate from the chairpersen; and
(b)  the certificate certifies that the investigation was lawful, reasonable and proce-
durally fair.

(12) If the improper conduct with which the registered auditor s charged amounts to
an offence of which he or she has been convicted by a court of law, a certified copy of the rec-
ord of his or her trial and conviction by that court is, on the identification of the registered au-
ditor as the person referred to in the record, sufficient proof of the commission by him or her of
that offence, unless the conviction has been set aside by a superior court.

(13) In exercising its powets or performing its duties in terms of this section, the disci-
plinary commiliee must consider the delegation or assignment of such powers and duties in
accordance with section 19.

51. Proceedings after hearing.—(1) Afler the conclusion of the hearing the discipli-
nary comimitiee must, within 30 days—

{0y decide whether or not the registered auditor is guilty as charged of improper
conduct;

(b}  if the disciplinary committee finds that the registered auditor charged is guilty of
improper conduct, take cognisance of any aggravaling or miligating circum-
stances; and

{c}  inform the registered auditor charged and the Regulatory Board of the finding.

(2} A registered auditor found guilly of improper conduct in terms of this section
may—-

(@)  address the disciplinary comumitlee in mitigalion of sentence; and

(b)  call witnesses to give evidence on his or her behalf in mitigation of the sentence.

(3) (a) If the registered auditor charged is found guilty of improper conduct, or if the
registered auditor admits to the charge, the disciplinary committee must either—
(i) caution or reprimand the registered auditor;
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(it) impose on the regislered auditor a fine not exceeding the amount calculated ac-
cording to the ratio for five year’s imprisonment prescribed in terms of the Ad-
justment of Fines Act, 1991 (Act No. 101 of 1991);

{1ii) suspend the right lo practice as a registered auditor for a specific period: or

(iv) cancel the regisiration of the registered auditor concerned and remove his or her
name from the register referred lo in section 6. ‘

(b) The disciplinary commitiee may impose more than one of the sanctions referred

to in paragraph (a).

(4) A disciplinary commitiee may order any person—
() who admitled guill in terms of section 49 (4); or
(&)  whose conduct was the subject of a hearing under section 50,

1o pay such reasonable costs as have been incurred by an investigating committee and the dis-
ciplinary commitiee in connection with the investigation and hearing in question, or such part
thereof as the disciplinary committee considers just.

(5) The Regulatory Board may, if it deems il appropriate, publish the finding and the
sanction imposed in terms of subsection (3).

{6) {a) The Regulalory Board must give effect to the decision of the disciplinary
commitiee.
(h) Where an order as to costs has been made under subsection {4}, the amount
thereof shall be recoverable by (he Regulatory Board from the person concerned, and any
amount so recovered must be paid into the funds of the Regulatory Board.

51A. Application of certain provisions to registered candidate auditors.—Sections
48, 49, 50 and 51 apply to registered candidate auditors with the necessary changes.

[S. 51A inserted by s. 12 of Act No. 2 of 2015.]

CHAPTER VI
OFFENCES

52. Reportable irregularities and false statements in connection with audits.—(1) A
registered auditor who—
(g)  fails to report a reportable irregularity in accordance with section 45; or
(hy  for the purposes of, or in connection with, the audit of any financial statement
knowingly or recklessly expresses an opinion or makes a report or other state-
ment which is false in a material respect,

shall be guilty of an offence.

(2) Where the registered auditor failing to reporl a reportable irregularity or conducting
the audit is a firm, subsection {1) applies lo individual registered auditor referred to in section
44 (1) (@), but nothing in this subsection prevenls the taking of disciplinary action under Chap-
ter V in respect of the firm concerned, in addition to or instead of the individual registered au-
ditor referred to in section 44 (1) (a).

(3) A person convicted of an offence in a court of law under this section is liable to a
fine or to imprisonment for a term not exceeding 10 years or to both a fine and such imprison-
ment.

53. Offences reiating to disciplinary hearings.—{1) Subject to section 50 (4), a person
is guilty of an offence if—

(@} having been duly summoned under section 50, the person fails, withoul suffi-
ciend cause, to atiend at the time and place specified in the summons, or to re-
main in attendance until excused from further attendance by the chairperson of
the disciplinary committee,

()  having been called under section 50, the person refuses to be sworn or to affirm
as a witness or fails without sufficient cause to answer fully and satisfactorily to
the best of the person’s knowledge and belief all questions lawfully put concern-
ing the subject of the hearing; or
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(¢) having been called under section 50 and having possession, custody or control
of any information, including but not limited to any working papers, statements,
correspondence, books or other documents, refuses to produce it when required
to do so.

(2) A witness before a disciplinary committee who, having been duly sworn or having
made an affirmation, gives a false answer to any question lawfully put to the witness or makes
a false statement on any matter, knowing the answer or statement to be false, is guilty of an
offence.

(3) Any person who wilfully hinders any person acting in the capacity of a member of a
disciplinary committee in the exercise of any power conferred upon that person by or under
section 51 is guilty of an offence.

(4) A person convicted of an offence in a court of law under this section is liable to a
fine or to imprisonment for a period of five years or to both a fine and such imprisonment.

54. Offences relating to public practice—(1) A person who contravenes sections 41,
43 or 44 is guilty of an offence and is liable to a fine or in default of payment to imprisonment
not exceeding five years or to both fine and such imprisonment.

(2) Any person who—
(a) contravenes any provision of section 47; or

(b) obstructs or hinders any person in the performance of functions under that sec-
tion,

is guilty of an offence and liable on conviction to a fine or to imprisonment for a period not
exceeding one year.

CHAPTER VI
GENERAL MATTERS

55. Powers of Minister.—(1) The Minister may, by notice in the Gazerte, make regula-
tions regarding—
(a) any matter relating to the functioning of the Regulatory Board that is necessary
to ensure the Regulatory Board’s efficiency or to promote good order; and

(k) any ancillary or incidental administrative or procedural matter that it is neces-
sary to prescribe for the proper implementation or administration of this Act.

(2) The Minister may delegate any of his or her powers in terms of this Act, excluding
the power to make such regulations and the power to appoint the members of the Regulatory
Board, to the Director-General or any other official of the National Treasury.

56. Indemnity.—Neither the Regulatory Board or any member or employee or chief
executive thereof, nor a committee of the Regulatory Board or any member thereof, nor the
Public Accountants’ and Auditors’ Board or any member thereof, incurs any liability in respect
of any act or omission performed in good faith under or by virtue of a provision in this Act,
unless that performance was grossly negligent.

57. Administrative matters.—Subject to the provisions of this Act, where the Regula-
tory Board takes a decision or any other step of an administrative nature under this Act that
affects the rights and duties of another person, the Regulatory Board must—

(a) publish or otherwise make known the nature and effect thereof in a written,
printed or electronic manner to any affected persons and bodies in a manner
designed to ensure that they acquire full knowledge thereof; and

(b) comply with any applicable requirement of just administrative action, including
the furnishing of reasons for discretionary decisions imposed by, under or by
virtue of any law.
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58. Repeal and amendment of laws.—(1) Subject to section 60, the laws mentioned in
the Schedule are hereby repealed to the extent set out in the third column of that Schedule.

(2) With effect from the date on which this Act comes into force, and in respect of dam-
ages suffered by any person as a result of an act or omission of a registered auditor committed
on or after that date, the reference in section 1 of the Apportionment of Damages Act, 1956
(Act No. 34 of 1956), to “damage” must be construed as a reference also to damage caused by
a breach, by the registered auditor, of a term of a contract concluded with the registered audi-
tor.

59. Transitional provisions.—(1) (&) From the date of commencement of this Act, the
Regulatory Board must be regarded as the successor to the Public Accountants’ and Auditors’
Board.

(b) In order to give effect to that succession—

(i) any board members of the Public Accountants’ and Auditors’ Board who im-
mediately prior to the commencement of this Act were members of that Board,
must be deemed to have been appointed members of the Regulatory Board for
the remainder of the period for which each member was appointed as a board
member under the Public Accountants’ and Auditors’ Act, 1991

(ii) all property which immediately before the date this Act comes into force was
property of the Public Accountants’ and Auditors’ Board shall, by virtue of this
Act, without any assignment or other form of transfer or the need for any con-
sent become on that date property of the Regulatory Board,;

(iii) all rights or obligations of the Public Accountants’ and Auditors’ Board,
whether contractual or otherwise, which were in existence immediately before
the date this Act comes into force and do not fall within subparagraph (ii) shall
become, on that date, rights or obligations of the Regulatory Board and, in their
application or construction, be treated for all purposes as if the Public Account-
ants’ and Auditors’ Board and the Regulatory Board were the same person in
law;

(iv) regarding anything done or falling to be done, or any other event occurring, on
or after the date this Act comes into force, any reference in an existing docu-
ment to the Public Accountants’ and Auditors’ Board must be construed as or,
as the case may require, as including a reference to the Regulatory Board; and

(v) for the purposes only of section 197 of the Labour Relations Act, 1995 (Act
No. 6 of 1995), the provisions of this subsection must be regarded as the trans-
fer of a business from the Public Accountants’ and Auditors’ Board to the
Regulatory Board.

(¢) The Registrar of Deeds concerned must, at the request of the Regulatory Board and
on submission of the relevant title deeds and other documents, make the necessary entries and
endorsements in respect of his or her registers and other documents in order to give effect to a
transfer in terms of subsection (1).

(d) No transfer duty, stamp duty or other fees shall be payable in respect of such trans-
fer, entry or endorsement,

(2) Subject to subsection (3), any unfinished business of the Public Accountants’ and
Auditors’ Board on the date this Act comes into force, which is dealt with by that Board under
a provision of the Public Accountants’ and Auditors” Act, 1991, and for which no correspond-
ing provision appears in this Act, must be completed by that Board as il this Act had not been
passed.

(3) (a) Any proceedings in connection with an application for registration as account-
ant and auditor still pending on the commencement date must, with effect from that date, be
deemed to be proceedings for registration as an auditor contemplated in this Act and must fur-
ther be administered, considered and completed by the Regulatory Board.
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(h) In the case of any such proceedings, and in the case of any new applications for
registration as an auditor received by the Regulatory Board, the requirements for registration
set out in section 15 (2) and (4) of the Public Accountants’ and Auditors’ Act, 1991, must de-
spite the repeal of that Act and any inconsistency with a provision of this Act be deemed to be
still applicable until a date determined by the Minister by notice in the Gazette.

(4) The Education and Training Committee of the Public Accountants’ and Auditors’
Board, as it existed immediately prior to the commencement date, is deemed to be a committee
established by the Regulatory Board under section 20 to determine the requirements for the
professional development and achievement of professional competence.

(5) Any committee performing, immediately prior to the commencement date, an in-
vestigating or disciplinary function under the Public Accountants’ and Auditors’ Act, 1991,
remains validly constituted and must complete its functions after that date as if this Act had not
been passed.

(6) Any person who immediately prior to the commencement date was registered as an
accountant and auditor under the Public Accountants’ and Auditors’ Act, 1991, is deemed to be
registered as an auditor under this Act.

(7) Any training contract registered, any recognition of educational institutions or rec-
ognition of training officers under the Public Accountants’ and Auditors’ Act, 1991, is deemed
to be a registration or recognition under this Act.

(8) (¢) The Examination Regulations as contained in the Manual of Information:
Guidelines for Registered Accountants and Auditors, issued by the Public Accountants’ and
Auditors’ Board as at the commencement date, must be deemed to have been prescribed by the
Regulatory Board in respect of registered auditors.

(b) The Disciplinary Regulations as contained in the said Manual (excluding para-

graphs 2.1 to 2.1.21, inclusive, thereof) must be deemed to have been prescribed by the Regu-
latory Board, to the extent that the Disciplinary Regulations are consistent with this Act.

(¢) The Code of Professional Conduct as contained in the said Manual (including
paragraphs 1 to 2.1.21, inclusive, of the Disciplinary Regulations) must be deemed to have
been prescribed by the Regulatory Board.

(d) The Circulars as contained in the said Manual must be deemed to have been is-
sued by the Regulatory Board.

(e) The Recognition Model as contained in the said Manual must be deemed to have
been prescribed by the Regulatory Board.

(/) The auditing pronouncements issued by the Public Accountants’ and Auditors’
Board are, with effect from the commencement date, deemed to have been issued by the Regu-
latory Board.

(9) Subject to the provisions of this Act, on and afier the commencement date, any-
thing which was done under a provision of a law repealed by section 58 and which could be
done under a corresponding provision of this Act is deemed to have been done under that cor-
responding provision.

(10) A reference in any of the preceding subsections to the commencement date is a
reference to the date that subsection comes into force.

60. Short title and commencement.—This Act is called the Auditing Profession Act,
2005, and comes into operation on a date determined by the Minister by notice in the Gazette.

COMMENCEMENT OF THIS ACT

Date of The whole Act/ Pf'oclcm:q— Government Date of Government
> i tionw/Notice .
commencement Sections Wi Gazelle Gazette
1 April, 2006 The Whole Act GN3le6 28698 31 March, 20006
SCHEDULE

LAWS REPEALED

No. and year of Act Short title Lxtent of repeal

Act No. 80 of 1991

Public Accountants” and Auditors’ Act, 1991 The repeal of the whole.

Abolition of Restrictions on the Jurisdiction of

Act No. 88 of 1996 Courts Act, 1996

The repeal of section 107.
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